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M CHAEL A. ZAPARA AND G NA A. ZAPARA, Petitioners v.
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R noved for reconsideration of our Opinion
reported in Zapara v. Conm ssioner, 124 T.C. 223 (2005)
(Zapara I). Finding that Rfailed to conply with Ps’
witten request to liquidate Ps’ |evied-upon stock
accounts as required by sec. 6335(f), I.R C., Zapara
held that Ps were entitled to a credit for the val ue of
their seized stock as of the date by which it shoul d
have been sold under the statute. R contends that Ps’
citation of sec. 6335(f), I.R C, on reply brief
constituted the untinmely raising of a new issue and
that the evidence does not show that Ps nmade sufficient
witten request pursuant to sec. 6335(f), .RC R
al so contends that this Court |lacks jurisdiction to
order the relief provided in Zapara I, which R
characterizes as an award of danmages pursuant to sec.

*

Thi s Opi ni on suppl enents our prior Opinion in Zapara V.
Comm ssioner, 124 T.C 223 (2005) (Zapara I).
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7433, 1.R C., which R contends is the exclusive renmedy
for a violation of sec. 6335(f), |I.R C

Held: Ps’ citation of sec. 6335(f), I.RC., on
reply brief did not raise a new issue but appealed to
the correct application of law. Held, further, Ps’
request to sell the stock conplied with the
requi renents of sec. 6335(f), I.R C.  Held, further
the relief provided in Zapara | was not an award of
damages but specific relief to provide Ps the credit to
whi ch they woul d have been entitled if R had conplied
with Ps’ request to sell the stock. Held, further, by
failing to adhere to the statutory mandate of sec.
6335(f), I.RC., Rfrustrated Ps’ ability to use the
stock to defray their tax liabilities and increased
their risk with respect to the stock; accordingly, Ris
treated as assumng the risk of loss with respect to
the stock. United States v. Barlows, Inc., 767 F.2d
1098 (4th Gr. 1985), and United States v. Pittnman, 449
F.2d 623 (7th Gr. 1971), followed; Stead v. United
States, 419 F. 3d 944 (9th G r. 2005), distinguished.
Hel d, further, sec. 7433, |I.R C., does not preclude the
specific relief provided in Zapara |

M chael A Zapara and G na A Zapara, pro sese.

Deborah A. Butler, for respondent.

SUPPLEMENTAL OPI NI ON
THORNTON, Judge: Respondent has noved for reconsideration

of our prior Qpinion in Zapara v. Conm ssioner, 124 T.C. 223

(2005) (zapara I). In Zapara |, we held, anong other things,
that in this action pursuant to section 6330(d) to review
respondent’s jeopardy |evy of certain stock accounts, petitioners
are entitled to a credit for the value of their seized stock as
of the date by which the stock shoul d have been sol d under

section 6335(f); i.e., 60 days after petitioners requested
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respondent in witing to sell the stock and apply the proceeds to
their outstanding tax liabilities.? W renmanded the case to the
Appeals Ofice for the purpose of establishing the value of the
stock accounts as of 60 days after August 23, 2001.°3

Backgr ound

We adopt the findings of facts in Zapara |I. For conveni ence
and clarity, we repeat here the facts necessary to understand the
di scussion that follows, and we supplenent the facts as
appropri ate.

On June 1, 2000, respondent nade a jeopardy |levy with
respect to certain nom nee stock accounts held on petitioners’
behal f. Respondent’s collection division took the position that
t hese stock accounts had a value of approximately $1 mllion--
nore than enough to pay off fully petitioners’ then-outstanding
1993-98 tax liabilities of about $500, 000.

By |letter dated June 21, 2000, petitioners requested a
section 6330 Appeals hearing with respect to the jeopardy |evy.
During the pendency of their Appeals Ofice case, petitioners
becane concerned about a possible decline in the value of their

| evi ed-upon stock (the stock). Petitioners’ then-representative,

2 Unl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure; all section references
are to the Internal Revenue Code in effect for the years in
i ssue.

3 After receiving respondent’s notion for reconsideration,
we stayed our Order remanding this case to the Appeals Ofice.
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Steven R Mather (M. Mather), requested respondent’s revenue
officer to liquidate the stock accounts and apply the proceeds to
petitioners’ outstanding tax liabilities. The revenue officer
directed M. Mather to get the Appeals officer’s approval for the
stock sale. Consequently, on August 23, 2001, M. Mather faxed
to the Appeals officer a request for her approval of the stock
sale. The fax (which is not in evidence) is described in the
Appeal s officer’s contenporaneous case activity records as
“asking ne for a letter to say okay to rel ease stock for sale”.

On Septenber 7, 2001, the Appeals officer called M. WMather
about this request. An entry in the Appeals officer’s case
activity records dated Septenber 7, 2001, states:

Called rep [M. Mather]-re sale of stock that had been

| evi ed under jeopardy assessnent although no nove had

been made to sell stock because of CDP hearing. Per

rep-tp [taxpayer] wants to sell stock while it stil

has val ue and have proceeds appkied [sic] to tax. Told

rep that | would like himto put his request in witing

and send to ne wcc to RO [revenue officer] since he is

still working with the RO He said he will do.

Informed rep that | was going to talk to RO about stock

sal e-he was okay with ne doing that-rep had al ready

tal ked to hi mabout too [sic].

That sanme day, the Appeals officer called the revenue
of ficer, who indicated that petitioners had “a |lot” of shares of
stock that were not widely traded and that he wanted to determ ne
the fair market value and have all proceeds applied to

petitioners’ deficiency. The Appeals officer’s contenporaneous

case activity records state that this “is what | al so want”.
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That sanme day, the Appeals officer nade inquiries of other IRS
personnel about a possible stock sale and was advised that “if
FW/ [fair market value] is determnate we can sell, but if FW is
not determnate, then per IRM[Internal Revenue Manual] we have
to sell at auction”.

In an entry in her case activity records dated Septenber 12,
2001 (1 day after the terrorist attacks of Septenber 11, 2001),
the Appeals officer indicated that she would “continue to
research/work with rep on possible sale of stock he has requested
to happen”.

A Septenber 13, 2001, entry in the Appeals officer’s case
activity records states: “rep called-wants to sell stock-I
previously tal ked to RO-he has no problens with it-have to
determne FM/-rep to submt info to ne in witing-and to RO who
will verify and let ne know.” An entry dated Cctober 11, 2001,
states: “Need to call rep-re status of Appeal * * * funds have
been | evied under jeopardy levy-tp wanted to sell themwhile they
still had val ue- RO does not object-will oversee-then 9-11 attack-
mar ket fell-therefore, believe sale of stock has not happened.”
An entry dated January 22, 2002, repeats this |anguage verbatim
Finally, an entry dated February 12, 2002, indicates that the
Appeal s officer called Revenue Agent F. Stevens who “stated he

did not know status of case, and that rep did not provide stock
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information to himto be able to sell stock to pay tax.
Apparently it may not have been worth much.”*
The Appeals officer’s Appeals Case Meno (undated, but
attached to Form 5402-c, Appeals Transmttal and Case Meno,
signed May 7, 2002) states in pertinent part:

The representative indicated in discussions with the
Appeal s Oficer that his goal in resolving the issue in
this case was to sell the stock seized by the IRS and
apply it to the deficiencies owed, Iin addition to
getting the audit assessnents reduced on appeal in
District Court. He believed if this was done, the
anmount owed woul d be resol ved and possibly full paid

t hrough the stock sale.

The request to sell the stock was made during
consideration of this case. The taxpayers believed
that the stock woul d becone worthless while the Appeal
was pending, due to the downturn in the market. The

t axpayers wanted to |liquidate the stock so that sone
credit could be applied to the bal ance due IRS. The

t axpayers contended that while [sic] the Revenue

of ficer seized the stock, the value of the stock (if

i qui dated) was greater than the bal ance of the
liabilities and that it had declined to the point where
the value is only a fraction of the bal ance due. The
representati ve was supposed to address this request in
witing to Appeals in order for consideration [sic] to
sell the stock. The Revenue O ficer was in agreenent
to the stock sale if it was sold at fair market val ue,
and all proceeds were applied to the deficiencies owed.
No request was received in witing fromthe
representative as requested.

On May 8, 2002, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (the notice
of determ nation) was issued to petitioners. |In the notice of

determ nation, the Appeals Ofice determ ned that petitioners

4 The record does not otherw se reveal the role of Revenue
Agent F. Stevens in this case.
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were precluded fromchallenging their underlying tax liabilities
for 1993, 1994, and 1995, and that respondent’s jeopardy |evy
woul d not be withdrawn. The notice of determ nation does not
expressly address petitioners’ request to sell the stock.

Di scussi on

The granting of a notion for reconsideration rests within

the Court’s discretion. Estate of Quick v. Comm ssioner, 110

T.C. 440, 441 (1998); see Lucky Stores, Inc. v. Conm ssioner,

T.C. Meno. 1997-70, affd. 153 F.3d 964 (9th Gr. 1998). A notion
for reconsideration wll be denied absent a show ng of unusual

circunst ances or substantial error. Estate of Quick v.

Conmi ssi oner, supra; see Al exander v. Comm ssioner, 95 T.C. 467,

469 (1990), affd. w thout published opinion sub nom Stell v.

Comm ssi oner, 999 F.2d 544 (9th G r. 1993); Vaughn v.

Comm ssioner, 87 T.C. 164, 166-167 (1986).

VWhet her Application of Section 6335(f) Was an Untinely New | ssue

Petitioners cited section 6335(f) only in their reply brief.
Respondent suggests that he therefore | acked adequate opportunity
to present evidence and | egal argunent regarding the application
of section 6335(f). W disagree. Before, during, and after
trial, petitioners repeatedly raised the claimthat respondent
had wongly refused to conply with their request to |liquidate the

sei zed stock accounts and to give them appropriate credit.?®

5 As respondent notes in his notion for reconsideration,
(continued. . .)
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Clearly, respondent had fair warning of this issue. |In fact,
respondent’s pretrial nmenorandum-submtted to the Court about 2
weeks before trial--specifically addressed this issue, although
w thout reference to section 6335 or any other |egal authority.
Simlarly, in his opening and reply briefs, respondent addressed
this issue (again without citation to any | egal authority),
argui ng that the Appeals officer properly refused to conply with
petitioners’ request to sell the stock because petitioners failed
to submt certain information in witing as requested by the
Appeal s of ficer

We believe that petitioners’ citation to section 6335(f) on
reply brief does not raise a new issue but appeals to the
application of the correct |aw, based upon the record presented
and in support of a claimof which respondent was wel | aware.
“Nei ther party can avoid the application of the correct lawto
the facts of the case by failing to plead or argue it. That is

the province of the Court.” Concord Consuners Hous. Coop. V.

Conm ssioner, 89 T.C. 105, 126 (1987) (Korner, J., concurring),

(citing Park Place, Inc. v. Conm ssioner, 57 T.C. 767, 769

5(...continued)
petitioners did not expressly raise this issue in their petition.
Nevert hel ess, because at trial respondent (having previously
addressed the issue in his pretrial nmenorandun) acqui esced in the
i ntroduction of evidence on this issue without objection, it was
tried with at least the inplied consent of respondent.
Accordingly, we treat the issue in all respects as if it had been
raised in the pleadings. See Rule 41(b); LeFever v.
Comm ssioner, 103 T.C. 525, 538-539 (1994), affd. 100 F.3d 778
(10th Gir. 1996).




- 9 -
(1972)); cf. Ware v. Comm ssioner, 92 T.C 1267 (1989) (hol ding

that the Comm ssioner was not precluded fromraising for the
first time on brief the applicability of section 751), affd. 906
F.2d 62, 65-66 (2d Gr. 1990). Respondent was no | ess well
situated than these pro sese petitioners to be aware of the
rel evant statutory provisions. Respondent had adequate
opportunity to present pertinent evidence at trial regarding
petitioners’ claimand the defense thereto that he had asserted
even before trial and that constitutes a mainspring of his notion
for reconsideration; i.e., that petitioners failed to nake an
adequate witten request for the Appeals officer to sell the
st ock. ©

In his notion for reconsideration, although he conpl ai ns
that we should have held additional evidentiary hearings on the
application of section 6335(f), respondent has not expressly
requested that we now hold additional evidentiary hearings or

descri bed what additional evidence he m ght now wish to offer.”’

6 W note that in his pretrial menorandum respondent
i ndi cated that he expected to call various w tnesses, including
the Appeals officer, to testify. At trial, however, respondent
called no witnesses and offered into evidence only selective
portions of the adm nistrative record.

" Simlarly, respondent has not expressly requested the
opportunity for additional briefing regarding the application of
sec. 6635(f). In his 16-page nenorandum of |aw in support of
nmotion for reconsideration of Opinion, respondent has included
extensive | egal argunment regarding this matter. Petitioners have
filed a response. W conclude that additional briefing would not
be hel pful to the Court.
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The record contains sufficient facts to permt us to decide this
case based on the application of section 6335(f). Particularly
in light of our conclusion that petitioners have not raised a new
i ssue, we conclude that additional evidentiary proceedings are
unnecessary.

VWhet her Petitioners Made Sufficient Request To Sell the Stock

In his notion for reconsideration, respondent argues that
t he evi dence does not support the finding in Zapara | that the
August 23, 2001, fax met the requirenents of sec. 301.6335-
1(d)(2)(ii), Proced. & Adm n. Regs. In Zapara |, we acknow edged
t hat because the parties did not stipulate the conplete
adm ni strative record or offer the August 23, 2001, fax into
evi dence, “we are unable to determ ne whether the fax contained
all the information specified” in the applicable regul ations.

Zapara v. Comm ssioner, 124 T.C. at 240 n.12. W concl uded,

however: “Considering the Appeals officer’s subsequent response,
we believe that the fax was sufficient for purposes of sec.
6335(f).” 1d. W reached this conclusion on the basis of al

the evidence in the admnistrative record that was presented to
the Court. That evidence convinces us (as discussed in greater
detail infra), that the Appeals officer treated the August 23,
2001, fax as a request to sell the stock; that she acquiesced in
the sale of the stock, subject to petitioners’ submtting

i nformati on about the stock’s fair market value--information that

we concluded is not required by the applicable section 6335(f)
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regul ations; that she ultimately relegated responsibility for the
stock sale to the revenue officer whose involvenent with
petitioners’ request predated the August 23, 2001, fax; and that
for a period of sonme nonths in late 2001 and early 2002, the
Appeal s officer was uncertain as to whether or not the stock sale
had taken pl ace.

Al t hough the adm nistrative record does not show that the
Appeal s of ficer expressly determ ned that the August 23, 2001,
fax nmet the requirenents of the section 6335(f) regulations, it
al so does not show that she expressly made any contrary
determnation.® 1In fact, the adm nistrative record does not
contain the slightest indication that the Appeals officer was
even aware of, nmuch | ess based her actions on, the directives of
section 6335 or the regul ations thereunder. This circunstance
has conplicated our task of evaluating the Appeals officer’s
response to petitioners’ request to sell the stock, but it does
not relieve respondent of his duty to conply with the directives
of section 6335, which we briefly review bel ow

Section 6335 requires the Secretary, “as soon as
practicable” after seizing property, to publish notice of sale.
Sec. 6335(b). The sale nust occur no nore than 40 days after
such public notice. Sec. 6335(d). If the owner of the |evied-

upon property believes the IRSis taking too long to publish

8 The final determ nation contains no reference to this
i ssue.
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notice of sale, section 6335(f) provides a renedy. See Anderson

v. United States, 44 F.3d 795, 800 (9th G r. 1995). The owner

may request the sale to take place within 60 days, and the
Secretary “shall conply with such request”, unless the Secretary
determ nes (and notifies the owner within the requisite 60 days)
that the sale would not be in the best interests of the United
States. Sec. 6335(f). The Federal courts “have al ways required

strict conpliance by the governnent with 8 6335”. Anderson v.

United States, supra at 800.

The regul ati ons under section 6335(f) prescribe the formin
whi ch the section 6335(f) request is to be made. W have no
occasion here to question respondent’s ability to insist upon
strict adherence to those regulatory requirenents in the first
i nstance when a taxpayer requests respondent to sell seized
property. But where, as in this case, respondent’s agents and
of ficers thensel ves appeared unaware of either the statutory or
regul atory requirenents under section 6335(f), and received and
processed petitioners’ request to sell the seized property,
insisting only upon conditions that |lie outside the regulatory
requi renents, and the facts do not indicate that respondent
ot herwi se | acked the information necessary to conply with
petitioners’ request, respondent cannot be heard to conplain in
hi ndsi ght that petitioners’ request was insufficient.

Respondent contends that the Appeals officer did not abuse

her discretion in “finding that petitioners did not nmake a
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witten request to sell the stock”.® It is undisputed, however,
that petitioners did make a witten request on August 23, 2001,
in the fax from M. Mather to the Appeals officer. On the basis
of all the evidence, we have concluded that the fax constituted a
request to sell the stock, consistent with the manner in which

the Appeals officer treated it.!® Consequently, if we were to

°® This Court has held that in exercising judicial review
pursuant to sec. 6330(d), we review respondent’s determ nations
de novo where the validity of the underlying tax liability is at
i ssue but otherw se review respondent’s determ nations for abuse
of discretion. See, e.g., Sego v. Conm ssioner, 114 T.C. 604,
610 (2000). At |east one court has held that in a sec. 6330
coll ection case, procedural challenges, as opposed to chall enges
to the correctness of the adm nistrative determ nation, should be
revi ewed de novo rather than for abuse of discretion. Cox V.
United States, 345 F. Supp. 2d 1218, 1220 (WD. Ckla. 2004). The
i nstant case presents a mx of a sec. 6335(f) procedural
chal l enge and a correctness chall enge as to underlying factual
matters. The standard of reviewis further conplicated by the
fact that the final determ nation does not expressly address
petitioners’ request to sell the stock. Because we woul d
concl ude that respondent erred in failing to conply with
petitioners’ request even under the nore restrictive abuse of
di scretion standard, we need not and do not deci de whether a de
novo standard of review applies to the procedural challenge
presented by this case.

0 1n a footnote to his legal nenorandumin support of his
notion for reconsideration, respondent qui bbles over whether the
fax represented an “express request by petitioners to sell the
stock”, postulating that it “can also be construed as a request
to release the levy on the stock or to release the stock back to
petitioners”. The admnistrative record clearly shows, however,
that the Appeals officer treated the fax as a request by
petitioners to sell the stock. |In fact, her first docunmented
action after receiving the fax was to call M. Mither “re sale of
stock that had been levied”. Immediately thereafter, the Appeals
of ficer spoke to the revenue officer and other I RS personnel
about a possible sale of petitioners’ stock. The follow ng week,
she nade a note in her case activity records that she would
“continue to research/work with rep on possible sale of stock he

(continued. . .)
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agree with respondent that the Appeals officer found “that there
was no witten request submtted by the taxpayers for the sale of
the stock”, we would conclude that such a finding was an abuse of
di scretion, as being w thout sound basis in fact.

Respondent | eans heavily on a statenent in the Appeals
officer’s Appeals Case Menp: “No request was received in witing
fromthe representative as requested”. The adm nistrative record
shows, however, that what the Appeals officer ultimately
requested fromM. Mather, and conditioned the sale of the stock
upon, was information in witing as to the fair market val ue of

the stock.'™ This conclusion is consistent with the context of

10, .. conti nued)
has requested to happen”. A day |ater, she spoke by phone to M.
Mat her, who, according to her notes, “wants to sell stock”. The
Appeal s officer’s case activity notes indicate that she would
continue to work with M. Mather, “on possible sale of stock he
has requested to happen”. |In her Appeals Case Meno, the Appeals
officer states: “The request to sell the stock was made during
the consideration of this case.”

11 According to a Sept. 7, 2001, entry in her case activity
records, the Appeals officer, in her first tel ephone conversation
with M. Mther after receiving the Aug. 23, 2001, fax, told him
that she “would like” himto put his request “in witing”, with a
copy to the revenue officer. According to the Appeals officer’s
own characterization of it, then, this directive was precatory;
there is no indication that the Appeals officer made her
consideration of M. Mther’'s faxed request (which was
necessarily in witing) conditional on his submtting an
additional witten request. To the contrary, the case activity
records show that i medi ately after speaking with M. Mather, the
Appeal s officer spoke with the revenue officer, who was not only
already famliar with M. Mther’s request but acquiesced in it,
subject to ascertaining the stock’s fair market value. Qher IRS
personnel to whom she spoke reiterated concerns about determ ning
the stock’s fair market val ue.

(continued. . .)
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the Appeals officer’s conplete discussion of this natter in the
Appeal s Case Menp and with the parties’ fact stipulations, which
state in pertinent part:

33. During the course of petitioners’ collection
due process case, petitioners’ representative raised
the following issues: * * * (3) that petitioners
w shed to sell stock in the possession of a Revenue
O ficer and apply the proceeds to their outstanding tax
liabilities * * *,

34. Wth respect to the sale of stock, the
Appeal s Oficer inforned petitioners’ representative

(... continued)

On Sept. 13, 2001 (less than a week after her prior
conversation wwth M. Mather), the Appeals officer spoke with M.
Mat her again. This tinme, her request was for information about
the fair market value of the stock; this information was to be
submtted to the revenue officer for his verification. After
this, the Appeals officer seens to have relegated the matter of
the stock sale to the revenue officer and to a revenue agent.

In identical entries in her case activity records dated
Cct. 11, 2001, and Jan. 22, 2002, the Appeals officer noted that
petitioners wished to sell their |evied-upon stock and that the
revenue officer “does not object-will oversee-then 9-11 attack-
mar ket fell-therefore, believe sale of stock has not happened”.
(Enphasi s added.) The final germane entry is dated Feb. 12,
2002, and indicates that the Appeals officer called Revenue Agent
F. Stevens (otherwi se unidentified in the record), who stated:
“he did not know status of case, and that rep did not provide
stock information to himto be able to sell stock to pay tax.
Apparently it may not have been worth nmuch.”. These entries
suggest several things: Nanely, that the Appeals officer was
aware that petitioners’ request to sell the stock had been (and
possibly still was) under active consideration; that the stock
sal e was hel d up because of continued |ack of information about
its fair market val ue and not because of any question as to
whet her petitioners had otherwi se made sufficient witten
request; and that for a period of sonme nonths between |ate 2001
and early 2002 the Appeals officer, having rel egated
responsibility for the stock sale to the revenue officer and the
revenue agent, was uncertain as to whether the sale m ght have
al ready occurred.
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that he needed to submt information regarding the
stock, such as the fair market value, in witing and
that a revenue officer would nmake a determ nation
regarding the sale of the stock. Petitioners did not
submt the required information regarding the fair
mar ket value of the stock. [Enphasis added.]

As we discussed in Zapara |, neither section 6335(f) nor the
regul ati ons thereunder require the owner to include
informati on about fair market value in a request to sell seized
property. Accordingly, it was an abuse of discretion for the
Appeal s officer to insist on petitioners’ providing such
informati on before conplying with the statutory mandate of
section 6335(f) to conply with the request to sell the seized
property.

In his notion for reconsideration, respondent argues that
petitioners failed to identify or describe the stock contained in
t he seized stock accounts and so did not satisfy the requirenments
of section 301.6335-1(d)(2), Proced. & Adm n. Regs. As pertinent
to this line of argunent, the regulations require a request for
sal e of seized property to contain: “A description of the seized
property that is the subject of the request”. Sec. 301.6335-
1(d)(2)(ii)(B), Proced. & Admn. Regs. |In the instant case, the
sei zed property was three stock accounts at Travis Mrgan
Securities, Inc., as described in the notices of |evy upon which
this case is based and which are part of the adm nistrative
record. The notices of |evy gave the Conm ssioner the rights to

all the property in the stock accounts and created a custodi al
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rel ati onship between the IRS and Travis Mrgan Securities, Inc.,
such that the stock canme into the constructive possession of the

Gover nnent . See United States v. Natl. Bank of Commerce, 472

U S. 713, 720 (1985).'2 Accordingly, we do not believe that
respondent | acked the ability to know the identity of the stocks
in the | evied-upon stock accounts as necessary to conply with
petitioners’ request to sell the stock. Mre to the point, the
adm nistrative record does not suggest that the Appeals officer
was ever in doubt as to the identity of the seized property that
was the subject of petitioners’ request, that the Appeals officer
ever expressly requested further information in this regard
(other than as m ght be incidental to her request for fair market
value information), or that any failure by petitioners to provide
such informati on was the reason for respondent’s failure to
conply with petitioners’ request to sell the stock.

In his nmenmorandumin support of his notion for
reconsi deration, respondent contends that we should remand this
case to the Appeals officer “for a determ nation as to whet her
petitioners’ request that respondent sell the stock was
sufficient” under the section 6335(f) regulations. In |light of
the foregoing discussion, we do not believe it is necessary,
productive, or appropriate to remand this case to the Appeals

officer to reconsider, in hindsight, her conpliance with section

2 1n their stipulations of fact, the parties have descri bed
the stock as being “in the possession of a Revenue O ficer”
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6335(f). See Lunsford v. Conm ssioner, 117 T.C. 183, 189 (2001).

We believe that the highly predictable outconme of such a remand
woul d only necessitate further judicial review at a | ater date.

VWhet her This Court Has Authority To Grant Petitioners Relief

In Zapara |, we held that because respondent neither
conplied with petitioners’ request to sell the stock nor
determ ned and notified petitioners that selling the stock would
not be in the United States’ best interests, “petitioners are
entitled to a credit for the value of the stock accounts as of
the date by which the stocks should have been sold under section
6335(f); i.e., 60 days from August 23, 2001.” Zapara V.

Comm ssioner, 124 T.C. at 242. Citing United States v. Barl ows,

Inc., 53 Bankr. 986 (E.D. Va. 1984), affd. 767 F.2d 1098 (4th
Cir. 1985), we held that respondent could not claimany interest
or accrue penalties on this credited anount after such date. |d.
We noted that if the value of the stock presently exceeds its
val ue as of 60 days from such date, then respondent should sel
the stock and give petitioners appropriate credit. 1d. n.15.

In his notion for reconsideration, respondent contends that
this Court |lacked jurisdiction to order such relief,
characterizing it as an award of “danmages”:

Petitioners’ request for a credit on their taxes

due to the del ayed sale of the stock caused by

respondent’s all eged disregard of section 6335(f) is a

claimfor damages. Pursuant to section 7433(a), the

United States District Court may only grant relief

because of respondent’s reckless, intentional, or
negl i gent disregard of the Internal Revenue Code or
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regul ations. Section 7433(a) is the exclusive renedy

for a taxpayer seeking damages against the United

States for such conduct.

Respondent is correct that this Court lacks jurisdiction to

awar d damages pursuant to section 7433. See Wllians v.

Conmi ssioner, T.C. Menp. 2005-94; Chocallo v. Comm ssioner, T.C.

Meno. 2004-152. Respondent is incorrect, however, that we have
awar ded danages to petitioners pursuant to section 7433. Rather,
we have provided petitioners specific relief. The distinction
bet ween danmages and specific relief has been expl ai ned thus:
“‘Danmages are given to the plaintiff to substitute for a suffered
| oss, whereas specific renedies are not substitute renedi es at
all, but attenpt to give the plaintiff the very thing to which he

was entitled.’” Bowen v. Massachusetts, 487 U. S. 879, 895 (1988)

(quoting Md. Dept. of Human Res. v. Dept. of Health and Human

Servs., 763 F.2d 1441, 1446 n.21 (D.C. Gr. 1985)). In Zapara |
we did not award petitioners damages to substitute for any
suffered loss. In fact, we did not endeavor to ascertain whether
petitioners have suffered any | oss. Instead, we ordered specific
relief that attenpts to give petitioners the credit to which they
woul d have been entitled had respondent conplied with their

request to sell the stock as required by section 6335(f).1*

3 Qur holding in Zapara | requires that if the value of the
stock is presently no greater than it was as of the |ast date it
shoul d have been sold under sec. 6335(f), petitioners are
entitled to a credit against their tax liability for the val ue of
the stock as of that date; otherw se, respondent is to sell the

(continued. . .)
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We have provided petitioners this specific relief in the
exercise of this Court’s inherent equitable powers. As the
United States Court of Appeals for the Ninth Crcuit (to which
this case is appeal abl e) has observed, the Tax Court possesses
“Wthinits statutorily defined sphere * * * the authority to
apply the full range of equitable principles generally granted to

courts that possess judicial powers.” Estate of Branson v.

Commi ssi oner, 264 F.3d 904, 908 (9th Cr. 2001), affg. 113 T.C. 6

(1999); see Estate of Ashman v. Conmm ssioner, 231 F.3d 541, 545

(9th Cr. 2000) (“Even if the tax court does not have far-
reachi ng general equitable powers, it can apply * * * equitable
powers within its own jurisdictional conpetence.”), affg. T.C

Meno. 1998-145; Buchine v. Comm ssioner, 20 F.3d 173, 178 (5th

Cr. 1994) (concluding that the Tax Court is enpowered to apply
the equitable principle of refornation to a case over which it

already has jurisdiction), affg. T.C. Menp. 1992-36; Chocallo v.

Commi ssi oner, supra (requiring the Conm ssioner to return to the

taxpayer, with interest, the anount collected by | evy where the
| evy had been made without follow ng the hearing procedures
requi red under section 6330(b)).

Clearly, this case falls within this Court’s “statutorily

defi ned sphere”. Estate of Branson v. Comm sSioner, supra.

13(...continued)
stock and give petitioners appropriate credit. Either
contingency results in a credit to petitioners equal to the val ue
of the stock rather than an award for any suffered | oss.
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Section 6330(d) broadly gives the Tax Court jurisdiction “with
respect to such matter” as constitutes the subject of the

t axpayer’s appeal froman Appeals Ofice determ nation, at | east
so long as the underlying tax liability is of a type over which
the Tax Court has jurisdiction (as it is in the instant case).
This jurisdictional grant enconpasses review of a jeopardy |evy,

such is at issue here. See Dorn v. Comm ssioner, 119 T.C. 356

(2002). In the exercise of this jurisdiction, this Court has the
authority to review for error respondent’s conpliance with
petitioners’ request to sell the seized stock, inasnuch as this
matter is properly part of the subject of petitioners’ appeal
fromthe admnistrative determnation. It would be anomal ous if
this Court’s authority were limted to finding such error and did
not extend to redressing it.

VWhet her the Equitable Renedy Provided in Zapara | \Was Appropriate

In Zapara |, we treated respondent as having assuned the

risk of loss with respect to the stock by failing to adhere to

4 This Court has recognized limts to its ability to
provide relief in sec. 6330 collection cases. For instance, in
G eene-Thapedi v. Conmm ssioner, 126 T.C. 1 (2006), this Court
held that it lacks jurisdiction in a sec. 6330 proceeding to
determ ne an overpaynent or to order a refund or credit of taxes
paid. The decision in G eene-Thapedi was predicated partly on a
long jurisdictional history that mlitated against this Court’s
assum ng refund jurisdiction without express |egislative
provi sion and partly on the absence in sec. 6330 of |imtations
corresponding to the limtations in sec. 6511 on clains for
credits or refunds of overpaynents of tax. Such concerns are not
presented by the instant case, which does not involve any claim
of an overpaynent of taxes and does not involve any refund or
credit with respect to an overpaynent of taxes.
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the section 6335(f) nandate to conply with petitioners’ request
to sell it. |In evaluating the circunstances under which the
Gover nment shoul d be considered to assune the risk of loss with
respect to seized property, three appellate court cases are

especially instructive. Two of these cases, United States v.

Barlows, Inc., 767 F.2d 1098 (4th Gr. 1985), and United States

v. Pittman, 449 F.2d 623 (7th Cr. 1971), were discussed in
Zapara |. In these two cases, the Governnent was held to have
assunmed the risk of loss with respect to seized property; the
taxpayers were afforded the sanme type of equitable relief that we

have provided petitioners. The third case, Stead v. United

States, 419 F.3d 944 (9th Cr. 2005), decided after our opinion
in Zapara | (and after the filing of respondent’s notion for
reconsi deration), concluded that the risk of loss did not pass to
the Governnent. A conparison of the facts and anal yses of these
three cases convinces us that the result in the instant case
properly aligns with the result in Barlows and Pittnan.

The courts in Barlows and Pittman held that the Governnent
assuned the risk of loss with respect to | evied-upon properties
(an account receivable in Barlows, real estate in Pittman) where
it exercised dom nion and control over the properties, having
failed to publish notice of sale “as soon as practicable”, as
requi red by section 6335(b). |In each case, the Governnent’s
actions inpeded the taxpayer’'s ability to use the | evi ed-upon

property to defray outstanding tax liabilities and increased the
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taxpayer’s risk with respect to the |evied-upon property.®® In
each case, the court held that the taxpayer was entitled to
equitable relief in the formof credit against tax liability for
t he value of the property seized.

Because current section 6335(f) had not yet been enacted
when Barlows and Pittman were deci ded, those cases necessarily
did not consider the effect of the Governnent’s failure to adhere
to the mandate of section 6335(f) to conply with the owner’s
request to sell the seized property (absent a determ nation and
notification to the owner that the sale would not be in the best
interests of the United States). Confronted with that issue in

this case, we have concluded that the consequences to petitioners

15 The Court of Appeals in United States v. Pittnman, 449
F.2d 623, 627 (7th Cr. 1971), noted that had the Governnent
foll owed the requirenents of sec. 6335(b) to advertise and sel
the seized real estate, there would have been no question that
the taxpayer’s liability woul d have been reduced to reflect the
seizure. As the court observed, the Governnent “did not follow
t hrough and sell the property, as required by the Code. |nstead,

it held it and permtted it to deteriorate in value”. |[d. at
628. Consequently, the court concluded: “W do not conceive
that the error of the Governnent and any |loss resulting fromit
are attributable to the taxpayer.” 1d.

The Court of Appeals in United States v. Barlows, Inc., 767
F.2d 1098 (4th Cr. 1985), affirmed on the basis of the District
Court’s opinion, which stated in part:

the RS assuned the risk of * * * [the third-party
debtor’s] default when the IRS acted inconsistently
wth the statute [sec. 6335(b)], thereby increasing
Barlows’ risk in the property and precluding Barl ows
from proceedi ng agai nst the account itself. [United
States v. Barlows, Inc., 53 Bankr. 986, 989 (E D. Va.
1984), affd. 767 F.2d 1098 (4th Cr. 1985).]
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of respondent’s failure to conply with section 6335(f) are
sufficiently simlar to the consequences of the Governnent’s
wrongful actions in Barlows and Pittnman as to demand an
equi val ent renedy, for reasons explained in nore detail bel ow
As previously noted, the very object of section 6335(f) is
to provide a renedy when the taxpayer believes the IRS is taking

too long to publish notice of sale. Anderson v. United States,

44 F.3d at 800. By failing to conply with the mandate of section
6335(f), respondent thwarted petitioners’ statutory renedy.
Respondent’ s wongful action was, in its consequences to
petitioners, tantanount to respondent’s exercising dom nion and
control while failing to adhere to section 6335(b), as in Barl ows
and Pittman. As in Barlows and Pittman, respondent’s w ongful
action frustrated petitioners’ ability to use the | evi ed-upon
property to defray their tax liabilities and increased
petitioners’ risk with respect to the |evied-upon property. In

t hese circunstances, we do not believe it is dispositive whether
respondent’s wrongful action mght be said to have constituted

t he exercise of domi nion and control.! Here, as in Barlows and
Pittman, any loss resulting fromrespondent’s wongful action is
not attributable to petitioners and should, we believe, be

assuned by respondent. Accordingly, we have followed Barl ows and

1 1n Zapara |, we concluded that the record did not
establish that respondent had exerci sed dom ni on and control over
petitioners’ seized stocks. Zapara v. Conm ssioner, 124 T.C.
223, 237 (2005).




- 25 -
Pittman in assigning the risk of loss to respondent with respect
to the seized property and in providing petitioners correspondi ng
equitable relief.

By contrast, in Stead v. United States, supra, the IRS did

nothing to assunme the risk of loss with respect to the |evied-
upon property. Unlike the instant case, Stead involved neither a
t axpayer’s request to sell |evied-upon property nor the
application of section 6335(f). 1In Stead, the IRS had | evied
upon a bank account controlled by the taxpayers. Subsequently,
the I evi ed-upon funds di sappeared fromthe bank account but were
neither returned to the taxpayers nor remtted to the |IRS.
Petitioners paid their outstanding tax liability and filed a
claimfor refund, arguing in essence that they had paid their
taxes twce. Affirmng summary judgnment for the Governnent, the
Court of Appeals for the Ninth Crcuit cited Zapara | with
apparent approval for the proposition that *Under nost
circunstances, a tax is ‘paid when the Governnent becones the

owner of the property”. Stead v. United States, 419 F.3d at

948.1" Citing Barlows and Pittman, the Court of Appeals

7 The Court of Appeals for the Ninth Crcuit did not
ot herwi se address the analysis or holdings of Zapara |
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acknow edged that the risk of |oss mght pass to the Governnent
if it exerted dom nion and control over the |evied property.1®
I d. Because the Governnent had taken no action with respect to
t he taxpayers’ bank account aside from|levying upon the funds
within it, however, the Court of Appeals held that the risk of
| oss did not pass to the Governnent. 1d. at 949.

In confirmng that the risk of | oss mght pass to the
Governnment as a consequence of its exercising dom nion and
control over seized property, the Court of Appeals in Stead did
not foreclose the possibility that the risk of loss mght pass to
the Governnment for other reasons. To the contrary, in dicta, the
Court of Appeals suggested that the risk of |oss m ght have

passed to the Governnent if the taxpayers had shown that the

8 The Court of Appeal s stated:

There are situations in which the governnent
exerts such extensive dom nion and control over a
| evied property that it should bear the risk of any
| oss. See, e.g., United States v. Pittman, 449 F.2d
623, 628 (7th Gr. 1971)* * *; United States v.
Barlows, Inc., 767 F.2d 1098, 1100 * * * . A |evy,
w thout nore, is not sufficient to transfer the risk of
| oss to the governnent. Unless the governnent takes
affirmative action to adm nister the | evied upon
property as it did in Pittman and Barlows, Inc., a tax
| evy does not in and of itself equate to paynent of tax
ltability. * * * [Stead v. United States, 419 F.3d
944, 948-949 (9th Cr. 2005).]
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Governnent acted with “affirmative negligence” in serving as
custodi an of the |evied-upon property.?® 1d. at 948.

VWhet her Section 7433 Is the Excl usive Renedy

By failing to conply wwth section 6335(f), respondent denied
petitioners the benefit of the statutory renedy whereby they
sought to protect thenselves against future losses in the stock’s
val ue. Respondent suggests, however, that because section
6335(f) specifies no renmedy for respondent’s nonconpliance, there

can be no renedy other than as mght arise froma civil cause of

9 Citing United States v. Wiiting Pools, Inc., 462 U S. 198
(1983), the Court of Appeals anal ogized the renedies available to
the I RS under secs. 6331 and 6332 to the renedies available to
private secured creditors under Article 9 of the Uniform
Commercial Code. Stead v. United States, 419 F.3d at 948. The
Court of Appeals noted that U C. C. sec. 9-207(a) requires a
secured creditor in possession to use “reasonable care in serving
as custodian of the property” and suggested that the taxpayers
m ght have been entitled to credit against their tax liability if
t hey coul d have shown “affirmative negligence” by the Governnent
inthis regard. 1d.

The Court of Appeals in Stead had no occasion to consider
the application of this standard of reasonable care to a

situation, like the instant case, where the debtor demands the
secured party to liquidate the collateral. W note, however
that pursuant to U C C sec. 9-207(a): “If the secured party

negligently fails to liquidate the collateral after a demand to
that effect has been nade, the secured party will be held |liable
for the resultant loss without regard to the presence in the
contract of a clause exenpting the secured party fromliability.”
9 Anderson, Uniform Commercial Code, sec. 9-207:10, at 11 (3d ed.
1999). Because we have grounded the specific relief in Zapara |
on respondent’s violation of sec. 6335(f), we need not and do not
deci de whet her respondent’s enpl oyees acted negligently in this
regard or whet her such negligent conduct mght constitute a
separate ground for providing petitioners credit against their
tax liability.
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action for danmages pursuant to section 7433. For the reasons
di scussed bel ow, we di sagree.
Section 7433(a) provides that (except as provided in section
7432) a civil action brought by a taxpayer against the United

States “shall be the exclusive renmedy for recovering danages

resulting froni unauthorized collection actions. (Enphasis
added.) Respondent apparently would have us read the underscored
| anguage out of the statute. Fundanmental principles of statutory
construction preclude us fromreading the statute in such a way
as to render statutory |anguage nere surplusage. See, e.dg.,

United States v. Canpos-Serrano, 404 U. S. 293, 301 (1971).

Mor eover, incongruities between the nandate of section
6335(f) and the scope of the section 7433 cause of action for
damages suggest that section 7433 was not intended to occupy or
encroach upon the field of available judicial renedies for
respondent’s violation of section 6335(f). Mst notably, section
7433 predicates a cause of action for danages on cul pabl e conduct
by the Comm ssioner’s officers or enployees; i.e., negligent,
reckl ess, or intentional disregard of statutory or regulatory
provi sions. The statutory mandate of section 6335(f), on the
ot her hand, does not turn on culpability or the lack thereof. A
viol ation of section 6335(f) (arising, for exanple, froma | egal
m sunder st andi ng by respondent’s enpl oyees) is no less a
vi ol ation because it is not negligent, reckless, or intentional;

yet, under respondent’s view (which we cannot characterize as
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di sinterested) such a violation apparently woul d be w t hout
renmedy, either in the formof damages or specific relief.?°

The provisions currently found in sections 6335(f) and 7433
were enacted as part of the Technical and M scel | aneous Revenue
Act of 1988, Pub. L. 100-647, 102 Stat. 3342. Both provisions
are included in a set of provisions known as the “Taxpayer Bil
of Rights” intended, as the nane connotes, to “pronote and
protect taxpayer rights”. S. Rept. 100-309, at 1 (1988). 1In
light of these broader purposes of the Taxpayer Bill of Rights
and the specific renedial nature of section 6335(f), we do not
beli eve that Congress intended section 7433 to displace equitable
remedi es for violations of section 6335(f).2

In a footnote to his menmorandumin support of his notion for
reconsi deration, respondent suggests that he is not authorized to
credit petitioners’ account as contenplated in Zapara |I. Citing

section 6402(a), respondent states that he “is not generally

20 Simlarly, there are other gaps in the schene of relief
under sec. 7433, insofar as it mght provide a renedy for a
viol ation of sec. 6335(f). For instance, whereas sec. 6335(f)
entitles the “owner” of |evied-upon property (who may or may not
be the sanme person as the taxpayer) to request sale of the
property, sec. 7433(a) limts a cause of action for damages to
the “taxpayer”. Furthernore, the damages avail abl e under sec.
7433 are capped at $100, 000 for negligent disregard of |aw and
$1, 000, 000 for reckless or intentional disregard of |aw

21 The legislative history of sec. 7433 gives the “Reasons
for change” in toto as follows: “The commttee believes that
t axpayers shoul d be provided a civil cause of action to
conpensate them for danmages that arise out of unlawful actions or
i naction of I RS enployees that occur during the determ nation or
coll ection of Federal taxes.” S. Rept. 100-309, at 15-16 (1988).
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authorized to credit a taxpayer’s account w thout an
overpaynent”. Section 6402(a) nerely provides a procedure
wher eby respondent may credit a taxpayer’s overpaynent agai nst an
outstanding tax liability before refunding the balance. Neither
section 6402(a) nor any other provision of |aw forecl oses
respondent fromgiving petitioners proper credit as ordered by
this Court in the exercise of its authority pursuant to section
6330(d) . 22

To reflect the foregoing,

An order will be issued

denyi ng respondent’s notion

for reconsi deration.

22 The anount, if any, of credit due to petitioners wll
depend upon findings this Court has ordered respondent’s Appeals
O fice to nmake upon renand.



